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In re A-A-, Respondent
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U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

A claimof ineffective assistance of counsel does not constitute
an exception to the 180-day statutory limt for the filing of a
motion to reopen to rescind an in absentia order of deportation
under section 242B(c)(3)(A) of the Inmgration and Nationality Act,
8 US . C 8§ 1252b(c)(3)(A (1994), on the basis of exceptional
Ci rcumst ances.

Socheat Chea, Esquire, Atlanta CGeorgia, for the respondent

Keith E. Hunsucker, Assistant District Counsel, for the Imrgration
and Naturalization Service

Before: Board En Banc: VACCA, HEILMAN, HOLMES, HURW TZ, FILPPU,
COLE, MATHON, JONES, and GRANT, Board Menbers. Concurring
and Dissenting Opinions: ROSENBERG, Board Menber;
GUENDELSBERGER, Board Menber. Di ssenting Opinions:
SCHM DT, Chairman; VILLAGELIU, Board Menber.

MATHON, Board Member:

In a deci sion dated February 21, 1995, an | mni grati on Judge ordered
t he respondent deported in absentia after he failed to appear for a
schedul ed deportation hearing. On April 13, 1995, the Inmgration
Judge denied a motion to reopen to rescind the outstanding

deportation order. The Board affirnmed the Inmmgration Judge’s
deci sion on March 7, 1996. The respondent filed this nmotion to
reopen with the Board on February 21, 1997. The notion will be
deni ed.
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. PROCEDURAL HI STORY

The respondent is a 34-year-old native and citizen of Burkina-Faso.
He entered the United States on October 30, 1991, as an alien in
transit wth authorization to remain in the country unti
Cct ober 31, 1991. On July 26, 1994, the Inmmgration and
Nat ural i zati on Service served the respondent with an Order to Show
Cause and Notice of Hearing (Form1-221), charging himw th being
deportable fromthe United States under section 241(a)(1)(B) of the
I mmigration and Naturalization Act, 8 US.C. § 1251(a)(1)(B) (1994),
as an alien who rermained in the United States for a time | onger than
permtted.

By neans of a Notice of Entry of Appearance as Attorney (FormEQ R-
28) dated August 13, 1994, an attorney notified the Inmmgration
Court of his intent to represent the respondent in deportation
proceedings. In a letter dated Novenber 16, 1994, the respondent
was notified that he was schedul ed to appear before an Inmm gration
Judge on February 21, 1995, at an Immigration Court in Atlanta,
Ceorgi a. The letter was mailed to the respondent’s attorney of
record on Novenber 16, 1994. An individual at the respondent’s
attorney’s office signed for the notice on Novenber 21, 1994.

Nei t her the respondent nor his attorney of record appeared for the
schedul ed deportation hearing. The Inmgration Judge conducted the
proceedi ngs in absentia and, in a decision dated February 21, 1995,
ordered the respondent deported pursuant to section 242B(c) (1) of
the Act, 8 U S.C. § 1252b(c) (1) (1994). The respondent clains that
he was not informed by his attorney of record of the schedul ed
deportation hearing until he received the subsequent deportation
order.

On April 7, 1995, the respondent, who continued to be represented
by his former attorney, filed a notion to reopen to rescind the
out st andi ng deportation order. See section 242B(c)(3) of the Act.
The respondent asserted that he did not receive notice of the
February 21, 1995, hearing. On April 13, 1995, the Inmigration
Judge denied the notion. He concluded that no substantial grounds
had been advanced to warrant rescission of the outstanding order.
The respondent appealed the Immigration Judge’s decision to the
Board on May 22, 1995. On March 7, 1996, we di smi ssed the appeal
concluding that the respondent received proper notice of the
February 21, 1995, hearing in that it was sent to and received by
the respondent’s attorney of record. See section 242B(a)(2) of the
Act; 8 C.F.R § 292.5(a) (1995).
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On February 21, 1997, the respondent, represented by new counsel
filed a notion to reopen with the Board and requested a stay of
deportation.! The notion seeks to reopen the proceedi ngs to rescind
t he out st andi ng deportati on order pursuant to section 242B(c)(3)(A)
of the Act. 1In particular, the respondent argues that he failed to
attend the scheduled February 21, 1995, deportation hearing on
account of an exceptional circunstance, nanely the ineffective
assi stance of his counsel. The evidence of record indicates that on
February 11, 1997, the respondent filed a grievance against his
former attorney with the State Bar of Georgia.? |n addition, he has
submtted an affidavit in support of the notion and informed his
fornmer attorney of the claimof ineffective assistance of counsel

The respondent argues that he nerits reopening of the proceedings
on account of exceptional circunstances, notw thstanding the fact
that the nmotion was filed 721 days after the Inmgration Judge’s
i ssuance of the deportation order pursuant to section 242B of the
Act. He concedes that there is a tinme limt, 180 days after the
| mmi gration Judge’s order, for the filing of notions to reopen under
section 242B(c)(3)(A) of the Act, and he acknow edges that his
motion filed on February 21, 1997, does not neet the statutory tine
l[imt. However, he contends that the tinme bar should not apply in
this case, given that the failure to tinely file was due to the
i neffective assistance of his former counsel

I'1. | SSUE PRESENTED

The issue before the Board is whether a claim of ineffective
assi stance of counsel constitutes an exception to the 180-day tine
[imt under section 242B(c)(3)(A) of the Act.

! The Board granted the respondent’s stay request on Novenber 4,
1997.

2 Inaletter dated May 23, 1997, the State Bar of Georgia inforned
the respondent that his former attorney’s conduct did not fall
withinits jurisdiction and that it contenplated no further action
in the matter.
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I11. APPLI CABLE LAW

Section 242B(c)(3) of the Act provides for the rescission of a
deportation order entered in absentia under section 242B(c)(1l) as
fol | ows:

RESCI SSI ON OF ORDER. --Such an order may be rescinded
only--

(A) upon a nmotion to reopen filed within 180 days
after the date of the order of deportation if the
alien denonstrates that the failure to appear was
because of exceptional circunmstances (as defined in
subsection (f)(2)), or

(B) upon a notion to reopen filed at any time if
the alien denonstrates that the alien did not receive
notice in accordance with subsection (a)(2) or the
alien denonstrates that the alien was in Federal or
State custody and did not appear through no fault of
the alien.

Section 242B(c)(3) of the Act (enphasis added).

The use of the term “only” makes this the exclusive nethod for
rescinding an in absentia deportation order entered pursuant to
section 242B(c) of the Act. See Matter of CGonzal ez-lLopez, 20 I&N
Dec. 644, 646 (BI A 1993).

I'V. ANALYSI S

Section 242B(c)(3)(A) of the Act expressly requires that a notion
to reopen to rescind an in absentia deportation order based on
exceptional circunstances be filed within 180 days of the order.
The record in this case reflects that the order of deportation was
entered on February 21, 1995. The respondent did not file his
current notion until February 21, 1997, well beyond the 180 days
allotted by the statute. Therefore, we find that the respondent is
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statutorily barred from rescinding the deportation order under
section 242B(c)(3)(A) .3

The respondent concedes that the tine [imt for filing a notion to
reopen based upon exceptional circunstances has el apsed. However,
he essentially urges us to create an exception to the 180-day rule
where the failure to tinely file a notion to reopen is due to the
i neffective assistance of counsel and where the requirenents of
Matter of Lozada, 19 |&N Dec. 637 (BIA 1988), aff'd, 857 F.2d 10
(1st Cir. 1988), have been satisfied. W decline to do so.

It iswell settled that the | anguage of the statute is the starting
poi nt of statutory construction. See INS v. Cardoza-Fonseca, 480
U S. 421, 431 (1987). The plain neaning of the words used in the
statute as a whole has been held to be the paranount index of

congressional intent. 1d. at 431; Matter of WF-, InterimDecision
3288, at 6 (BI A 1996). Moreover, it is assuned that the legislative
pur pose i s expressed by the ordi nary neani ng of the words used. INS

v. Phinpathya, 464 U S. 183, 189 (1984); see also Matter of Shaar
InterimDecision 3290 (Bl A 1996), aff’d, Shaar v. INS 141 F. 3d 953
(9th CGr. 1998).

The | anguage of section 242B(c)(3)(A) of the Act regarding the tine
[imt within which a notion to reopen nmust be filed is clear onits
face and unambi guous. It provides that an in absentia deportation
order entered pursuant to section 242B(c) may be rescinded “only
upon a notion to reopen filed within 180 days after the date of the
order of deportation if the alien denpobnstrates that the failure to
appear was because of exceptional circunmstances.” Section
242B(c) (3) (A of the Act (enphasis added). The statute contains no
exceptions to this tinme bar. Were the statutory | anguage is cl ear
“that is the end of the matter” and we “nust give effect to the
unamnbi guousl y expressed i ntent of Congress.” Chevron, U S. A, Inc.
V. Natural Resources Defense Council, Inc., 467 U S 837, 842-43
(1984); see also Matter of WF-, supra, at 5-6. Accordingly, we are
bound to uphold and apply the plain neaning of the statute as
witten. Had Congress intended to provide for an exception to the

8 The issue of tinmeliness of the notion to reopen is governed by
section 242B of the Act and not by the general regul ati ons regardi ng
motions found at 8 CF.R 88 3.2, 3.23, and 242.22 (1997).
Accordingly, we need not determ ne whether the notion was tinely
filed pursuant to the regulations at 8 CF.R § 3.2.

5
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180-day tine Iimt based on the ineffective assistance of counsel,
it could have done so.

This conclusion is consistent with the overall statutory schene of
section 242B of the Act. Section 242B was added to the Act by
section 545(a) of the Immigration Act of 1990, Pub. L. No. 101-649,
104 Stat. 4978, 5061-65 (enacted Nov. 29, 1990). See qgenerally
Matter of Gonzal ez-Lopez, supra. It was enacted to provide stricter
and nore conprehensive deportation procedures, particularly for in
absentia hearings, to ensure that proceedings are brought to a
conclusion wth neani ngful consequences. See Mitter of Gijalva,
InterimDecision 3246, at 7 (BI A 1995); Matter of Villalba, Interim
Deci sion 3310, at 5 n.2 (BIA 1997); 136 Cong. Rec. S17,109 (daily
ed. Cct. 26, 1990); 136 Cong. Rec. H8630 (daily ed. Cct. 2, 1990).
The 180-day tine |limt reflects congressional intent to bring
finality to in absentia deportation proceedings.

Therefore, given that the statute is explicit in its requirenent
t hat such a notion to reopen based on exceptional circunstances mnust
be filed within 180 days of the in absentia order, and considering
the I egislative history of section 242B of the Act, we concl ude t hat
a claimof ineffective assistance of counsel is not an exception to
the 180-day tine limt inposed by section 242B(c)(3)(A) of the Act.*
Notwi t hstanding the respondent’s apparent conpliance wth the
requi rements of Matter of Lozada, supra, the notion will be denied.

V. CONCLUSI ON

Accordingly, we find the respondent is statutorily barred from
rescinding the order of deportation based on “exceptional
ci rcunst ances” pursuant to section 242B(c)(3)(A) of the Act,
regardl ess of whether he can denonstrate that his failure to tinmely
file the notionis attributable to the ineffective assistance of his
counsel .

ORDER:  The respondent’s notion to reopen i s denied.

FURTHER ORDER: The Board' s grant of a stay of deportation pendi ng
adj udi cation of the notion is vacat ed.

4 W note that there is no statutory tine limt for a notion to
reopen to rescind an in absentia deportati on order based on a claim
that the alien did not receive proper notice of the schedul ed
hearing. See section 242B(c)(3)(B) of the Act.

6
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Vi ce Chai rman Mary Maguire Dunne and Board Menber Lori L. Scial abba
did not participate in the decision in this case.

CONCURRI NG AND DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

I concur in part and dissent in part.

Qur obligation to enforce the terns of section 242B of the
I mmigration and Nationality Act, 8 U S. C. 8§ 1252b (1994), does not
require us to enforce section 242B and its subsections narrow y and
restrictively, and it does not preclude us from enforcing section
242B in its entirety, and consistently with the United States
Constitution, guided by fairness and conpassion. As | indicated in
Matter of Lei, Interim Decision 3356 (BIA 1998), | agree with the
majority that we are bound to uphold the statute as witten. I
cannot agree, however, that the majority opinion interprets section
242B in a manner that can be viewed as true to the terns of the
statute, consonant with constitutional due process protections, or
consi stent with agency precedent and authority.

The respondent in this case is an individual who was represented
by an attorney in deportation proceedings before the Immgration
Judge. Under these circunstances, witten notice was given by
certified mail to the respondent’s attorney. See section 242B(a)(2)
of the Act. The witten notice was sent by the Inmgration Court
only to his attorney, and was not sent by either the Inmm gration
Court or the respondent’s attorney to the respondent.

VWhen neither the respondent nor his attorney appeared before the
I mmigration Judge on the date and at the time stated in the notice,
the Imm grati on Judge conducted a deportation hearing in absenti a.
Apparently the Inmgration Judge concluded that the respondent had
been provided notice of the hearing as required by section
242B(a)(2) and found that the I mm gration and Naturalization Service
had met its burden of proof under section 242B(c)(1) of the Act.

The respondent, however, did not receive notice as required by
section 242B(c)(3)(B). The verb used in section 242B(a)(2) -- to
“give” -- and the verb used in section 242B(c)(3)(B) of the Act --
to “receive” -- are distinct. See also section 242B(a)(1) of the
Act (using the verbto “give”). Simlarly, the verb used in section
242B(c)(1) -- to “provide” -- is different from the verb to
“receive” as used in section 242B(c)(3)(B)

7
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Al t hough section 242B(c) (1) of the Act states in rel evant part that
an alien who does not attend a proceeding “after witten notice
requi red under subsection (a)(2) has been provided to the alien or
the alien's counsel of record” shall be ordered deported in absentia
“if the Service establishes by clear, unequivocal, and convincing
evidence that the witten notice was so provided,” section
242B(c) (3)(B) states that an in absentia order may be resci nded, “at
any time if the alien denonstrates that the alien did not receive
notice in accordance with subsection (a)(2).” (Enphasis added.)
Thus, according to section 242B(c)(3)(B), notice that was “provi ded”
to the respondent’s attorney but not to the respondent (that
ot herwi se m ght satisfy the requirenents of section 242B(a)(2) for
pur poses of showing that notice was “given”), does not preclude
resci ssion and reopening when, as here, the respondent did not
receive notice. See section 242B(c)(3)(B) of the Act; conpare
section 242B(a)(2) of the Act with section 242B(c)(1).

Represent ed by the sanme counsel, he filed aninitial nmotion, within
2 months of issuance of the in absentia order of deportation by the
I mmigration Judge, in which he contended that he never received
notice of the hearing. See section 242B(c)(3)(B) of the Act, which
i nposes no time limt on notions to reopen filed on the basis of
| ack of notice or inproper notice. Wen that notion was deni ed by
the Inmmgration Judge, despite the statutory |anguage of section
242B(c) (3)(B), the respondent appealed to the Board. Although the
respondent appears to have been represented by forner counsel
t hroughout at |east the first 180 days foll ow ng i ssuance of the in
absenti a deportati on order, no notion to reopen cl ai m ng excepti onal
circunmstances was filed by forner counsel under  section
242B(c) (3) (A). Wien the Board denied the respondent’s appeal from
the original notion to reopen 10 nonths later, the statutory
deadl i ne had | ong passed.

Several nonths after that, represented by new counsel, the
respondent filed a new notion, claimng that ineffective assistance
of his former counsel constituted exceptional circunstances for his
failure to appear at the deportation hearing. The essence of his
claimof ineffective assistance is that he was never notified of the
deportation hearing by his former attorney or any other source, and
did not learn of the fact the hearing had been schedul ed and taken
pl ace, until he received a notice of the in absentia order of
deportation issued by the Inmmgration Judge. He provided an
affidavit in support of the nmotion, informed his former attorney of
maki ng a cl ai mof ineffective assi stance of counsel against him and
provi ded evi dence that he had filed a gri evance agai nst t hat counsel
with the State Bar of Ceorgia.
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W& have held that when an attorney fails to provide proper notice
to his client, such nonfeasance or m sfeasance may anount to
i neffective assistance of counsel, which constitutes “exceptional
ci rcunstances” within the nmeaning of section 242B(c)(3)(B) of the
Act . See Matter of Gijalva, Interim Decision 3284 (BIA 1996)
(finding that a respondent who did not receive proper notice from
his attorney and who has conplied with the procedural requirenents
of Matter of Lozada, 19 | &N Dec. 637 (Bl A 1988), aff’'d, 857 F.2d 10
(1st Cir. 1988), has established ineffective assistance of counsel

based on “exceptional circunstances”). In Matter of lLozada, we
requi red the respondent to denonstrate -- over and above nal f easance
or nonfeasance on the nerits -- the terns of his agreenent with his

attorney, that he notified the attorney of his conplaint, and that
he filed a grievance with the State licensing entity or provided an
expl anation for not doing so (“Lozada test”).

In the instant case, the “Lozada test” appears to have been
sati sfied. Furthernore, the Board has ruled that reopening of
deportation proceedings is required when, because of ineffective
assi stance of counsel, “the alien was prevented from reasonably
presenting his case.” Matter of Lozada, supra, at 638. Moreover,
even if notice to the respondent’s attorney is presuned to be
adequate notice to him the facts of this case rebut such a
presunption. Matter of Gijalva, Interim Decision 3246 (Bl A 1995)
(recogni zing that provision of notice mght be challenged on the
basis that notice was never received); see also Matter of NK- &
V-S-, Interim Decision 3312 (BIA 1997) (finding that failure to
provi de proper notice constitutes ineffective assistance of counsel
on the nerits).

Qur holding in Matter of Gijalva, InterimDecision 3284, -- that
circunstances in which inmproper notice from counsel frustrated a
respondent’s opportunity to appear before the Inmgration Judge,
denonstrated ineffective assistance of counsel and constituted

exceptional circunstances -- does not foreclose rescission “at any
time” when failure to appear is based on |l ack of receipt of notice
due to ineffective counsel. Simlarly, the decision does not

prohi bit rescission when ineffective assistance of counsel results
in counsel’s failure to file a tinely notion under section
242B(c) (3) (A). Conpare section 242B(c)(3)(A) of the Act (involving
exceptional circunstances, requiring filing of such a notion within
180 days), with section 242B(c)(3)(B) (involving failure of proper
notice, including no tine Iimtation for filing such a notion).

The propriety of an in absentia deportation order in response to
the respondent's failure to appear nust be decided within the

9
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framework of all of the statutory provisions pertaining to i ssuance
of in absentia deportation orders and related constitutional due
process protections.! In ny view, the majority errs in concluding
that, under the terns of the statute, we do not have any latitude to
find that an attorney’s failure to notify the respondent to appear

followed by his failure to file a tinmely notion asserting
exceptional circunstances attributable to such conduct, constitutes
i neffective assistance of counsel amounting to a prejudicia

vi ol ati on of due process.

The circuit courts of appeals that have addressed rescission of a
deportation order under section 242B of the Act have indicated a
concern with an wunnecessarily narrow, literal reading of the
statutory in absentia provisions such as that adopted by the
majority. See, e.qg., Ronero-Morales v. INS, 25 F.3d 125 (2d Cir.
1994) (finding "disquieting” the Immgration Judge's "failure to
exam ne the particulars of the case before him' in the context of
“either issuing the in absentia ruling or denying the nmotion to
reopen”). | see no reason why, under such circunstances, we nay not
rescind the deportation order and reopen the proceedings. See
Baires v. INS, 856 F.2d 89, 91 (9th Cr. 1988) (holding that
adm ni strative expedi ency nmust give way to protection of fundanental
rights); Mtter of WF-, Interim Decision 3288 (BIA 1996)
(Rosenberg, concurring and dissenting).

The right to be present at one's deportation hearing arises from
the statutory |anguage and from due process considerations that

! Deportation proceedings involve the potential deprivation of a
significant liberty interest and nust be conducted according to the
principles of fundanental fairness and substantial justice. See
Landon v. Plasencia, 459 U S. 21, 34-35 (1982); Goldberg v. Kelly,
397 U.S. 254 (1970); Bridges v. Wxon, 326 U S. 135, 154 (1945)
(stating that deportation “visits a great hardship on the
individual. . . . Meticulous care nust be exercised l|lest the
procedure by which he is deprived of that liberty not neet the
essential standards of fairness.”); see also I NS v. Cardoza-Fonseca,
480 U.S. 421, 449 (1987); Harisiades v. Shaughnessy, 342 U. S. 580
(1952); Ng Fung Ho v. White, 259 U. S. 276, 284 (1922).

10
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i nvol ve issues of personal liberty.?2 It is difficult to inagine
what could be nore prejudicial to a respondent charged with being
deportable fromthe United States than denial of an opportunity to
be present at his deportation hearing where he mght provide any
defenses to the charges against him or advance any clains he may
have for relief fromdeportation. See Iris Gomez, The Consequences
of Nonappearance: Interpreting New Section 242B of the Inmigration
and Nationality Act, 30 San Diego L. Rev. 75, 107-08 (1993);
section 242(b) of the Act, 8 U S.C. § 1252(b) (1994);® see also
Mal donado-Perez v. INS, 865 F.2d 328, 333 (D.C. Cr. 1989) (holding
that the Act inplements constitutional requirements of a fair
heari ng) .

| believe that we should all owthe respondent’s notion based on his
attorney’s failure to inform him of the time and place of the
hearing, which constitutes ineffective assistance of counsel, as
wel | as under a plain reading of the statutory | anguage of section

242B(c) (3)(B) that requires that he receive notice. | note that we
have statutory authority to grant such a notion “at any tine.”
Section 242B(c)(B)(3) of the Act. In addition, | believe that

counsel’s failure to file a notion to reopen based on “exceptiona
circunstances” within the 180-day deadline constitutes ineffective
assistance of counsel, and that such interference wth the
respondent’s fundanmental due process right to be provided a hearing
prior to being deported requires us either to construe section
242B(c)(3)(A) of the statute not to forecl ose rescission under such
ci rcunst ances, or warrants our exercising our authority to achieve
an equitabl e out come.

2 The right to appear is an essential liberty interest that may
attach in the civil context. See, e.qg., Califano v. Yamasaki, 442
U S. 682 (1979) (extending the right to an oral hearing to socia
security overpaynent recoupnent proceedings); Morrissey v. Brewer,
408 U.S. 471 (1972) (applying the right to be present in a parole
revocation hearing); Gagnon v. Scarpelli, 411 US. 778 (1973)
(inplying the right to be present in probation revocation
proceedi ngs); Specht v. Patterson, 386 U S. 605 (1967) (uphol ding
the right to be present in conmtnent proceedings).

8 Wiile section 242B of the Act contains specific provisions
all owi ng an I mmi grati on Judge to conduct a deportation proceeding in
absentia, it did not repeal or replace the “reasonabl e” opportunity
to be present found in section 242(b). See Sharma v. INS, 89 F.3d
545, 548 (9th G r. 1996); Ronero-Mrales v. INS, supra.

- 11 -
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| therefore dissent for each of the reasons set forth in the
entirety of my dissenting opinion in Mtter of Lei, supra,
pertaining to the statutory construction of section 242B(3)(c)(B),
whi ch authorizes rescission when the respondent has not received
notice of a hearing at which an in absentia order was entered, and
to a reasonabl e readi ng of section 242B(c)(3)(A), which authorizes
resci ssion of an in absentia order for “exceptional circunstances.”
| stress that the later reading is appropriate, despite the fact
that the subsection requires that a notion nust be filed within 180
days of the in absentia order challenged -- when ineffective
assi stance of counsel results inthe failureto file atinely notion
under that section.

In addition, the respondent in this case appears to be an asylum
appl i cant, whose application for protection fromall eged persecution
was referred by an asylum officer and is contained in the record.
Consequently, even notw t hstandi ng nmy di sagreenment with the majority
on the issue of whether we may rescind the in absentia order issued

in the respondent’s case, | cannot agree that the respondent’s
appeal is properly resolved by sinply affirmng the order of
deportati on. As | have discussed at length in nmy dissenting

opinions in Matter of J-P-, Interim Decision 3348 (BIA 1998),
Matter of S M, Interim Decision 3349 (BIA 1998), and Matter of
B-A-S-, InterimDecision 3350 (BI A 1998), according to the statute,
t he respondent retains the right to a hearing before an I mmgration
Judge on the nerits of his asylumapplication. | therefore dissent
for the reasons stated in those opinions as well.

Consequently, | find the opinion of the majority to be erroneous
and an abuse of discretion on two bases. First, | read the statute
as requiring us to rescind the deportation order because the
respondent, who did not receive notice in accordance with section
242B(a)(2) of the Act, was denied proper and meani ngful notice due

to ineffective assistance of counsel, and because | find that
ineffective assistance of counsel constituted exceptional
ci rcunst ances that were responsible for the respondent’s failure to
file a timely nmotion to reopen on those grounds. Second, at a

m ni mum assumng there was a legitimate statutory basis to decline
to rescind the in absentia order finding deportability, the statute
requi res us, nonetheless, to entertain the respondent’s application
for asylum

CONCURRI NG AND DI SSENTI NG OPINION: John W Quendel sber ger,
Board Menber
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I concur in part and dissent in part.

I concur with the majority’ s analysis regarding the respondent’s
inability to rescind the in absentia order of deportation under
section 242B(c)(3)(A) of the Imrigration and Nationality Act, 8
U S.C. 8 1252b(c)(3)(A) (1994), given the expiration of the 180-day
time limtation for such notions. However, | would exam ne the
respondent’s eligibility to rescind under section 242B(c)(3)(B), for
cases involving |l ack of notice. Al though the applicability of this
alternate avenue for rescission is not explicitly raised on appeal
the issue should be addressed, in light of the respondent’s
assertion that he never received notice of his hearing.

Section 242B(a)(2)(A) of the Act, which governs the nethod of
providing notice in deportation proceedings, states in relevant
part:

Witten notice shall be given in person to the
alien (or, if personal service is not practicable,
witten notice shall be given by certified mail to
the alien or to the alien's counsel of record, if

any)

Section 242B(c)(1) of the Act sets forth the circunstances under
which a hearing may be held in absentia:

Consequences of failure to appear.--

(1) I'n general.--Any alien who, after witten notice
requi red under subsection (a)(2) has been provided to
the alien or the alien’s counsel of record, does not
attend a proceedi ng under section 242, shall be ordered
deported under section 242(b)(1) in absentia if the
Service establishes by clear, unequi vocal , and
convincing evidence that the witten notice was so
provided and that the alien is deportable.

In the instant case, the respondent’s attorney was given witten
noti ce of the respondent’s hearing by certified mail, in accordance
wi th subsection (a)(2). Thus, the Imrgration Judge properly held
a hearing in absentia under subsection (c)(1), as notice was
provided to “the alien’s counsel of record.” However, the fact that
notice is provided i n accordance with section 242B(a)(2) of the Act
does not concl usively resol ve the i ssue of sufficiency of notice for
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t he purposes of reopening to rescind under section 242B(c)(3)(B)
That subsection provides, in pertinent part:

Resci ssion of order.--Such an order may be resci nded
only--

(B) upon a notion to reopen filed at any tinme if
the alien denonstrates that the alien did not receive
notice in accordance with subsection (a)(2)

Not ably, while subsection (c)(1) permits a hearing to be held in
absentia where an alien fails to attend a proceeding “after witten
notice required under subsection (a)(2) has been provided to the
alien or alien's counsel” (enmphasis added), section 242B(c)(3)(B)
permts an alien to rescind such an order where the alien can
denonstrate that “the alien did not receive notice in accordance
wi th subsection (a)(2)” (enphasis added). The difference in the
statutory |anguage between these two sections is significant.
Congress could have used the sane wording in both sections, but
i nstead focused only upon receipt by the alien for purposes of
rescission. This variance in the statutory |anguage denonstrates
that Congress intended for the alien, as opposed to the alien's
counsel as agent, to have notice of his or her hearing for purposes
of rescinding under section 242B(c)(3)(B). See, e.g., INS v.
Cardoza- Fonseca, 480 U.S. 421, 432 (1987) (applying the principle of
statutory construction that where Congress includes particular
| anguage in one section of a statute but omts it in another section

of the same Act, it is generally presuned that Congress acts
intentionally and purposefully in the disparate inclusion or
excl usi on). Therefore, even where the respondent’s attorney is

served with notice in accordance with subsection (a)(2), which is
sufficient notice under subsection (c)(1) for purposes of conducting
a hearing in absentia, the alien should still be permtted to
resci nd t he order under subsection (c)(3)(B) upon denbnstrating that
“the alien did not receive notice.”

Qur decision in Matter of Gijalva, Interim Decision 3246 (BIA
1995), involved a simlar issue of lack of notice under section
242B(c) (3)(B) of the Act. In that case, the alien was served notice
in accordance with section 242B(a)(2), by certified mail to the
alien' s last known address. The certified mail return receipt was
returned as uncl ai med, follow ng notices of certified mail provided
to the alien by the United States Postal Service. The Board held
t hat where service of a notice of hearing in deportation proceedi ngs

- 14 -
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is sent by certified mail through the United States Postal Service,
and there is proof of attenpted delivery and notification of
certified mail, a strong presunption of effective service arises
whi ch may be overconme by the affirmative defense of nondelivery or
i nproper delivery by the Postal Service. The alien asserted that he
never received the notice of hearing or the notices of certified
mail fromthe Postal Service, and we remanded the case to allow the
alien an opportunity to denonstrate nondelivery or inproper delivery
of the notice, through no fault of the alien. 1d. at 17.

Al though Matter of Gijalva, supra, involved service of witten
notice directly upon the alien, a simlar opportunity to denonstrate
nondel i very shoul d be available in the situation presented in the
instant case, in which witten notice is nailed to the alien's
attorney. Specifically, the alien should be allowed to denonstrate
that his or her counsel failed to convey the notice of hearing to
the alien.

Furthernore, this approach is not inconsistent with the regul ati on
regarding representative capacity. That regulation, found at
8 CFR 8§ 292.5(a) (1997), provides in pertinent part that
“Iw henever a person is required . . . to give or be given notice

such notice . . . shall be given by or to . . . the attorney
or representative of record, or the person hinself i f
unrepresented.” This provision nerely indicates to whomservice is
to be nmade and does not address whether such service is sufficient
notice to the alien to preclude rescission wunder section
242B(c) (3)(B) of the Act.

Thus, while the Inmmgration Judge properly held an in absentia
hearing, in light of the evidence that notice in accordance wth
subsection (a)(2) had been provided to the respondent’s counsel, the
respondent shoul d not be precluded under subsection (c)(3)(B) from
reopeni ng and rescinding if he can establish |l ack of actual notice
by showing that his attorney did not, in fact, conmmunicate the
notice of hearing to him and that he therefore did not “receive
notice” of his hearing. See Matter of lLozada, 19 I1&N Dec. 637 (Bl A
1988), aff’'d, 857 F.2d 10 (1st Cir. 1988) (prescribing standards for
est abl i shing i neffective assi stance of counsel). Section 242B(c)(3)
does not specify a 180-day limt upon such a notion if the alien
denonstrates that he did not receive notice of the hearing.

DI SSENTI NG OPI NI ON: Paul W Schm dt, Chairman
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It is undisputed on this record that the respondent’s former
attorney failed to give hi mactual notice of his deportation hearing
and that counsel hinself failed to attend that hearing. Under these
circunstances, | believe that there are due process difficulties
wi th concluding that notice to counsel constituted notice to this
respondent.

| believe that when Congress specified under section 242B of the
Immigration and Nationality Act, 8 US C § 1252b (1994), that
notice to an alien’s counsel is sufficient, it was based on the
reasonabl e assunption that counsel would carry out his or her
prof essi onal obligation to make reasonable efforts to notify the
client of the hearing date. 1In other words, Congress believed that
notice to counsel would constitute effective notice to the alien
In this case, prior counsel failed to carry out his duty.

Al t hough | am aware that another panel of this Board reached the
opposi te conclusion on March 7, 1996, | would rescind the order of
deportation in this case on the ground that the respondent never
received effective notice of his deportation hearing. The tine
limts cited by the mgjority do not apply to rescission based on
| ack of notice. Section 242(B)(3)(B) of the Act. Therefore, this
case shoul d be reopened for lack of notice under section 242B

Al t hough not necessary for nme to resolve this case, | al so di sagree
with the mgjority’ s reliance on the 180-day rul e as an absol ute bar
to reopeni ng based on a claimof ineffective assistance of counse
under Matter of Lozada, 19 I &N Dec. 637 (BI A 1988), aff’'d, 857 F.2d
10 (1st Gir. 1988). The respondent’s Lozada claim is that his
fornmer counsel’s mshandling of this case not only caused himto
m ss his deportation hearing but al so precluded hi mfromneeting the
180-day deadline. Assuming that this is true, failing to reopen
this case would raise serious constitutional due process issues.
Cf. Romano-Morales v. INS, 25 F.3d 125 (2d G r. 1994) (cautioning
agai nst overly mechanical application of section 242B). To avoid

those serious issues, | would reopen this case sua sponte under
8 CF.R § 3.2(a) (1997) even if | found that |egal notice had been
provi ded. See Matter of J-J-, Interim Decision 3323 (BIA 1997)

(stating that the Board may reopen on its own notion in exceptiona
ci rcumst ances) .

For the foregoing reasons, | dissent fromthe decision to deny the
respondent’s notion
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DI SSENTI NG OPINION:  @ustavo D. Villageliu, Board Menber

| respectfully join the dissents of Chairman Paul W Schm dt and
Board Menbers Lory D. Rosenberg and John W QGuendel sberger. | agree
with their conclusion that section 242B(c)(3)(B) of the Inmm gration
and Nationality Act, 8 US C § 1252b(c)(3)(B) (1994), allows
resci ssion of an in absentia deportation order at any tine if the
al i en denonstrates that he did not receive notice of his deportation
hearing due to ineffective assistance of counsel.



